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Recently, the Polish Supreme

Court has issued a precedence-

setting ruling. The court rendered

the arbitration clause void if the

claimant cannot pay the arbitra-

tion fees. The ruling has caused a

massive uproar amid the Polish ar-

bitration circles. It may have far-

reaching consequences for the

future of Polish arbitration, as it

puts in doubt the fundamental

principle of the parties' liberty to

choose the dispute resolution

method.

In its January 19, 2024 ruling in II

CSKP 897/22, the Supreme Court

undermined the hitherto pervasive

assumptions, arguing that an ob-

jective inability to pay the arbitra-

tion fees should render the

arbitration clause void. Such an

interpretation jeopardizes the cor-

nerstone of arbitration, that is the

parties' sole discretion to choose

the forum to resolve their dis-

putes. However, given the novel

nature of the ruling, it remains

unclear how, and whether at all,

the courts will apply the guide-

lines set by the Supreme Court in

its ruling. 

NO MONEY, NO RULING

In the matter that gave rise to the

January 19, 2024 ruling, the

Supreme Court probed the War-

saw Appeals Court ruling on dis-

missing the action, following the

claimant alleging the arbitration

clause. In the cassation request,

the claimant alleged that the War-

saw Appeals Court, among other

things, had breached Article

1165(2) of the Polish Civil Proce-

dure Code, read with Article 45(1)

of the Polish Constitution and Ar-

ticle 6(1) of the European Con-

vention on Human Rights. 

In principle, if the claimant alleges

the existence of the arbitration

clause, the court must dismiss the

action. However, under Article

1165(2) of the Polish Civil Proce-

dure Code, the action will not be

dismissed if the arbitration clause

is rendered void. Article 45(1) of

the Polish Constitution and Article

6(1) of the European Convention

on Human Rights, in turn, set the

foundations for the right to have

one's matter fairly and openly re-

solved by a competent, independ-

ent and impartial court. During

the proceedings, the claimant ar-

gued that it could not afford the

arbitration fees, which precluded

it from commencing the proceed-

ings. It emphasized that had the

matter gone to trial, it could have

sought a court fee relief. There-

fore, according to the claimant,

dismissing its action and referring

the matter to arbitration would

have breached its Constitutional

right to a fair trial. 

In its January 19, 2024 ruling in II

CSKP 897/22, the Supreme Court

repealed the challenged Warsaw

Appeals Court ruling. The

Supreme Court agreed that: "an

objective inability to pay the fees

necessary to commence and com-

plete the proceedings before the

arbitration court may render the

arbitration clause void as provided

for in Article 1165(2) of the Polish

Civil Procedure Code".  

INTO THE VOID

The arbitration clause is rendered

Paweł Bukiel and VladyslaV semerynskyi from Squire Patton BoggS WarSaW Write aBout What lieS

in Store for arBitration clauSe unenforceaBility. 

void if the arbitration court is

unable to hear the matter. In its

ruling dated 5 February 2014,

case file no.: V CSK 231/14, the

Supreme Court ruled that the

arbitration clause is void if "it

transpires that the arbitration

court is unable to hear the

matter, as per the arbitration

clause, either because it is im-

possible to appoint the arbiters

or circumstances are precluding

the arbitration court, referred

to in the arbitration clause,

from hearing the matter, or if

both these prerequisites exist

jointly and the agreement in

place between the parties does

not provide otherwise". 

The arbitration clause is also

void if it is vague or contradic-

tory to the extent the dispute

may not be resolved by draw-

ing on it. An example of such

vagueness is an inability to de-

termine the arbitration court of

the parties' choosing. Also void

is the arbitration clause where

the parties have indicated a

nonexistent arbitration court or

if any other specific laws stand

in the way of applying it.      

When assessing whether or not

the arbitration clause is effec-

tive, one should draw primarily

on reviewing its very language

and the circumstances under

which it is applied—that is, for

instance, whether the arbitra-

tion court of the parties' choos-

ing exists.  

PARTIES' AUTONOMY

Arbitration owes its very exis-

tence to the parties' intentions.

The arbitration clause, as the

"centerpiece" of arbitration, is

also a testament to the parties'

autonomous intentions in de-

ciding to refer their dispute to

arbitration.

The arbitration clause is a trial

agreement. Thereunder, the

parties waive the common

courts' jurisdiction over certain

matters. As the Supreme Court

rightfully indicated in its No-

vember 16, 2016 ruling in I

CSK 780/15: "When including

certain provisions in the arbitra-

tion agreement, the parties

must be aware of their mean-

ing and consequences". 

A natural consequence includ-

ing the arbitration clause is

waiving certain institutions as-

sociated with the common

courts in favor of others—avail-

able only in arbitration. By way

of an example, when including

the arbitration clause, the par-

ties willingly waive the court

fee relief.

The arbitration clause does not

infringe on the constitutional

right to have one's matter fairly

and openly resolved by a com-

petent, independent and im-

partial court, as provided for in

Article 45(1) of the Constitu-

tion and Article 6(1) of the Eu-

ropean Convention on Human

Rights. This is because the par-

ties may still refer their dispute

to arbitration. Besides, third-

party funding or other dispute

resolution funding mecha-

nisms, which have been also

gaining popularity in Poland,

have been currently compen-
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sating for no court fee relief in

arbitration.  

INTERNATIONAL CASES

Courts of many jurisdictions have

pondered arbitration clause un-

enforceability due to no funds

for commencing and completing

the arbitration proceedings. The

rulings issued in various coun-

tries differ significantly.

In its resolution dated 12 July

2017 in N 307-ЭС17-640, А56-

13914/2016, the Russian

Supreme Court said that the

party's (a commercial company)

distress may not, in and of itself,

render the arbitration clause

void. According to the Supreme

Court, no funds for commencing

the arbitration proceedings does

not oblige the common court to

hear the matter as to its sub-

stance if the parties had included

a valid and enforceable arbitra-

tion clause in their agreement.

An identical ruling was issued

earlier by the Russian Circuit

Court for the Northwestern Cir-

cuit, dated July 8, 2016, in

А5650929/2015.

The German Bundesgerichtshof

has adopted an entirely contra-

dictory and unique view. In its

ruling dated September 12,

2000, in III ZR 33/2000, Bundes-

gerichtshof said that the

claimant's lack of funds may ren-

der the arbitration clause void. In

the court's opinion, such a solu-

tion will enable the party that

does not have the funds at its

disposal to refer the matter to

the common court. 

The third concept, found in

British jurisprudence, is reflected

in the ruling in Paczy vs.

Haendler & Natermann G.m.b.H.

Thereby, insufficient funds to

commence and complete the ar-

bitration proceedings may con-

stitute reasonable grounds for

rendering the arbitration clause

void only if such lack of funds is

directly linked to the breach in

dispute. This approach is some-

what of a compromise between

the above rather extreme con-

cepts, though it seems to be

leaning towards the former.

However, it allows a specific ex-

ception to the rule.

SUMMARY

In the January 19, 2024 ruling in

II CSKP 897/22, the Supreme

Countr reframed the notion of

arbitration clause unenforceabil-

ity due to lack of funding, and it

has spurred the arbitration cir-

cles to debate and reflect on the

future shape of Polish arbitra-

tion. The ruling has changed the

orthodox practices and may have

far-reaching ramifications for the

parties' autonomy in choosing

the dispute resolution method

and the arbitration system's gen-

eral stability.

An innovative and equitable ap-

proach to the law is desired.

However, it should not signifi-

cantly deviate from the funda-

mental principles and

well-established practices under-

lying the system. In this context,

if the courts choose to apply the

Supreme Court's most recent

guidelines, they should exercise

great caution and do so only

under exceptional circumstances.

The Supreme Court has yet to

publish the grounds for its rul-

ing. It is essential for such

grounds to set the precise

boundaries and conditions for

applying the proposed concept,

which will be instrumental in en-

suring clarity, integrity and pre-

dictability of the arbitration

practice.

In the January 19, 2024 ruling in II CSKP 897/22, the Supreme Countr
reframed the notion of arbitration clause unenforceability due to lack

of funding, and it has spurred the arbitration circles to debate and 
reflect on the future shape of Polish arbitration. 

Visit AmCham Poland on Youtube and

watch videos from our events!


