AMCHAM.PL QUARTERLY Vol. V, No. 2

WARTIME DILEMMAS

WARDYNSKI & PARTNERS' JOANNA KRAKOWIAK AND JOLANTA
PRYSTUPA FROM THE FIRM’S M&A AND CORPORATE PRACTICE, AND
LIFE SCIENCE & REGULATORY PRACTICE, WRITE ABOUT THE

IMPACT OF EU ECONOMIC SANCTIONS ON BUSINESS CONTRACTS.

The day on which Russia unlawfully
invaded Ukraine was the beginning
of a test for European solidarity and
the resilience of the European econ-
omy. On a macro level the question
is whether the European economy
function without eastern markets. At
the micro-level, companies wonder
how to deal with their business part-
ners in Russia and Bielarus—particu-
larly those with long-term contracts
at an advanced stage of completion.

BUSINESS WITH RUSSIA

As a result of the Russia/Ukraine war,
the Council of the European Union
has tightened its current economic
policy towards Russia through a se-
ries of amendments to the already
existing sanctions. The most relevant
regulation for the relations between
businesses in the EU and Russia is
the Council Regulation (EU) No
833/2014 of July 31, 2014, concern-
ing restrictive measures because of
Russia’s actions destabilizing the situ-
ation in Ukraine.

The sanctions affect many sectors,
including heavy industry and high
technology. As of February 26,
agreements governing dual-use
goods and technologies may not be
concluded. Banned are also contracts
governing trade in goods and ad-
vanced technologies with potential
military applications. As provided in
Art. 2(1) and 2a(1) of Regulation
833/2014, illegal are contracts for
the sale, supply, transfer, or export of
such goods, directly or indirectly to

a natural or legal person, entity, or
body in Russia or for use in that
country. This ban also applies to the
provision of technical assistance or
brokering services related to the pro-
vision, manufacture, maintenance, or
use of dual-use goods and goods
with potential military use.

BUSINESS WITH BELARUS

Since 3 March 2022, similar sanc-
tions have been in place against Be-
larus. They are contained in Council
Regulation (EC) No 765/2006 of May
18, 2006, and amended on February

17,2022, and again on March 2,
2022.

The EU regulation indicates that
sanctions apply to dual-use goods,
such as items listed in Annex | to
Regulation 2021/821 of May 20,
2021, setting up a regime for the
control of exports, brokering, techni-
cal assistance, transit, and transfer of
dual-use items.

Products that could potentially be
used for military purposes in Russia,
such as goods and advanced tech-
nologies, are included in Annex VIl to
Regulation 833/2014. This is a new
list that does not refer to the EU
combined nomenclature codes, and
the vague wording of some product
names may lead to inconsistent prac-
tices. These are items that can con-
tribute to strengthening Russia’s
military and technological capabili-
ties.

In principle, companies should re-
member that in times of armed con-
flict, goods and technologies that
normally serve civilian purposes may
also be dedicated to warfare. In each
case, this circumstance must be eval-
uated by businesses having relations
with Russia and Belarus. From Febru-
ary 26, 2022 (and March 3, 2022, in
the case of Belarus), EU-based com-
panies must not conclude contracts
for the sale, supply, transfer, or ex-
port, including the provision of a ser-
vice in the nature of a guarantee, of
goods of potential military use listed
in Annex VIl to Regulation 833/2014
and dual-use goods.

CONTRACT LEGALIZATION

In practice, questions arise if it is pos-
sible to complete the performance of
contracts concluded before February
26, 2022, (and before March 3,
2022, in the case of Belarus) by
sending a batch of goods or in-
stalling equipment; and if additional
contracts necessary to perform con-
tracts concluded before that date,
such as providing maintenance serv-
ices to a Russian contractor, are per-
missible. These issues are addressed
in Regulation 833/2014 by way of

derogation from the general ban
on transactions in dual-use goods
and goods with potential military
use. Articles 2(5) and Art. 2a(5) of
Regulation 833/2014 provide for
the possibility of obtaining an ex-
emption from these bans with the
consent of the competent author-
ity. In Poland it is the Minister of
Entrepreneurship and Technology.
The ministry may grant an authori-
zation under certain conditions.
The starting point is that it needs
to verify the status of the contrac-
tor and the end-user of the con-
tracted goods. Neither of them
may be on the list of entities with
whom transactions in dual-

use goods and goods with poten-
tial military use are banned

The ministry will also verify the
contractor's and the end user’s
membership in capital groups, as
the sanctions also apply to entities
owned or controlled by entities
listed in the annexes to Regulation
833/2014.

If the verification is successful, the
next step is to examine the con-
tract item in terms of its applica-
tion. Regulation 833/2014
provides that state authority can-
not issue an authorization if it has
reasonable grounds to believe
that the end-use of the goods
could be military, or the goods are
intended for the aviation or space
industry; or for the energy sector,
except for specific permissions
under specific conditions.

The possibility of applying for au-
thorization from the minister to
complete a transaction applies ex-
clusively to contracts concluded
before February 26, 2022, (and
March 3, 2022, in the case of
contracts with entities from Be-
larus). The next cut-off date pro-
vided for in Regulation 833/2014
is May 1, 2022, as under Art. 2(5)
and 2a(5) of Regulation
833/2014, an authorization from
the ministry must be requested
before that date.

MONITORING PERMISSIONS
Under Regulation 833/2014 (in
the version in force since March 1,
2022), the competent authorities
will exchange information with
other member states and the Eu-
ropean Commission on the au-
thorizations granted or denied.
Furthermore, where appropriate
and on a reciprocal basis, in con-
sultation with EU member states,
the European Commission will ex-
change information with partner
countries to promote the effec-
tiveness of the implemented ex-
port control measures and the
consistent application of export
control measures applied by part-
ner countries.

This means that all decisions made
in individual member states allow-
ing completion of contracts and
thus allowing individual excep-
tions to sanctions will be moni-
tored at the EU level. With this,
the authorities have the power to
cancel, suspend, amend or revoke
an authorization if they deem it
necessary for the effective imple-
mentation of Regulation
833/2014.

CONCLUSIONS

The mechanism of authorizing the
completion of existing contracts is
provided for at the level of EU reg-
ulations. However, it is difficult to
foresee whether it will be applied
in practice by individual member
states, and if so, to what extent.
An in-depth assessment of individ-
ual contracts as to their legal, eco-
nomic, and social conditions is
necessary to act in a way that pro-
tects the interests of the company
and its employees. It is also so-
cially responsible.

In addition, it is also necessary to
monitor the legal and factual envi-
ronment of business operations,
as changes in these areas are sub-
ject to unprecedented dynamics.



