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Michał Pypka, Jan Kaźmierczak and Maciej A. Szewczyk

from  Wardyński & Partners explain what issues must be

taken into account when running a due diligence in 

companies from the video gaming sector. 
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EVER SINCE ITS INCEPTION 31 YEARS AGO, ONE OF THE MOST FUNDAMENTAL

FUNCTIONS OF AMCHAM HAS BEEN TO MAINTAIN PLATFORMS FOR SHARING 

PROFESSIONAL KNOWLEDGE AND EXPERIENCE BETWEEN ITS MEMBERS. THERE

ARE SEVERAL SUCH PLATFORMS, INCLUDING AMCHAM MONTHLY MEETINGS, 

THE AMCHAM COMMITTEES, AND THE EXPERT SECTION 

OF THE CHAMBER'S MAGAZINE. 



As new generations of com-
puter users engage with video
games, the video gaming in-
dustry is booming on a global
scale. In recent years the
video game market has been
rocked by many large M&A
deals including two by Mi-
crosoft: the acquisition of the
studio Mojang, responsible for
Minecraft, for USD 2.5 billion;
and of ZeniMax Media for
USD 7.5 billion. 
Game development is also a
major industry in Poland. In
2020, CD Project became the
largest public company in
Poland by market capitaliza-
tion, overtaking such giants as
PKO Bank Polski, PKN Orlen,
and KGHM.

ATTRACTING INVESTORS

Legal due diligence is a stan-
dard expected by investors.
Yet, running a due diligence is
an organizational and legal
challenge for the company in
the offing as well as for the in-
vestor. Good preparation by
both parties greatly facilitates
the process. 
Due diligence typically covers
financial, tax and legal as-

pects. In the video game in-
dustry, key areas include is-
sues of corporate law,
intellectual property, and em-
ployment law.
Due diligence is also useful in
determining the list of activi-
ties that should be addressed
or which the parties must re-
member about before the
final closing of the transac-
tion. They may include the ob-
taining of the necessary
corporate approvals on the
part of the buyer and seller.
An example would be the
need for the seller to obtain
approval from the sharehold-
ers’ meeting to sell the enter-
prise, as provided in the
Commercial Companies Code.
Or if the transaction involves
shares, it should be deter-
mined whether the articles of
association require the com-
pany’s approval for the sale of
shares. Failure to obtain such
approval may render the sale
contract ineffective against
the company. 

SPECIFIC FOCUS AREAS

Corporate due diligence of
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AMCHAM.PL QUARTERLY 3/2021

1

EXPERT Corporate acquisition

GAMES
PEOPLE
PLAY

The basics for running due 
diligence in companies 
developing video games

By Michał Pypka, Jan Kaźmierczak,
Lawyers; and Maciej A. Szewczyk, 

Attorney-at-Law, M&A and Corporate
Practice, Wardyński & Partners

game sector may differ de-
pending on the type of com-
pany and the nature of the
potential transaction. Apart
from examining obvious is-
sues, such as title to shares,
review of financial docu-
ments, corporate resolutions,
and others, issues driven by
the nature and size of the en-
tity will also be relevant. Dif-
ferent approaches need to be
applied with large listed com-
panies, privately held compa-
nies, and startups still seeking
the optimum business model.
For instance, in transactions
involving share rights in a
company, it is vital to analyze
the corporate documents, in
particular the documents
under which title to shares
has been transferred. First,
the existence of the shares
must be confirmed, along
with the rights incorporated
into the shares. Second, the
legal title to the shares held
by the seller should be veri-
fied. Confirming that the seller
has the right to dispose of the
shares is particularly impor-
tant because, as a rule, such
shares cannot be acquired in
good faith from an unautho-
rized person. 
The form in which shares in a
limited-liability company were
acquired in the past should
also be examined. Under
Art. 180 of the Commercial
Companies Code, this requires
written form with notarized
signatures. The absence of
this form will render the prior
transaction invalid if the con-
tract was concluded on or
after 1 January 2001—before
that date, ordinary written
form was sufficient. 
In the case of shares in a joint-
stock company, it should be
examined if the shares that

are the subject of the contem-
plated transaction were prop-
erly entered in the
shareholders’ register (for a
privately held joint-stock com-
pany) or in a securities ac-
count (for a public company).
Failure to enter the acquirer in
the shareholders’ register, or
securities account, generally
means with respect to the
company, that the person is
not regarded as a shareholder
and can not vote at the gen-
eral meeting or enforce rights
to a dividend.

BUYING STARTUPS

Companies under startup
mechanisms require a special
approach during analysis of
corporate aspects of legal due
diligence. Startups are often
financed not by the origina-
tors of the company con-
tributing their knowhow, but
by investors who wish to exit
the company after it begins to
generate a profit or beyond a
specified investment horizon.
In such companies, it is often
the founders who are seeking
a new investor willing to ac-
quire shares or the entire en-
terprise. 
In such situations, the party
conducting due diligence
must deal with articles of as-
sociation structured in a man-
ner typical for startups, and
other documents governing
relations between the share-
holders, disposal of shares,
and potential obligations aris-
ing under such agreements. 
The documents establishing
entities of this type typically
regulate comprehensively the
relations between the share-
holders. Sometimes it will not
be possible for an investor to
join such a company, if the ar-
ticles of association contain



valid or raise doubts as to the
scope of rights acquired by
the company. 

SENSITIVE ISSUES

Various employment issues
are checked in due diligence,
such as the use of external
service providers, working
time, and contracts with key
employees, particularly in
terms of non-competition and
confidentiality clauses. 
Outsourcing is very popular in
the production of video
games. Developers often use

external entities, such as voice
actors, script writers, musi-
cians, graphic artists, and pro-
grammers. Considering how
long it takes to develop a
game, it can be difficult to de-
termine the status of persons
who have been providing
services for a long time. Often
the nature of the services they
provide differs little from the
work performed by staff hired
under employment contracts.
For this reason, grounds may
arise for deeming the rela-
tions with such service
providers to be employment,
which is risky as it entails the
possibility of reclassification
of existing contracts and the
need to pay social insurance
contributions in arrears.
Another problem faced by the
game development industry is
the “crunch”—the period of
intense effort in the run-up to
the launch of a game. This
phenomenon can have legal
repercussions, but also can
drive down staff morale or

even result in the departure of
key personnel.
It may also be necessary to re-
view contracts with key em-
ployees and contractors
cooperating with the com-
pany in terms of non-competi-
tion and confidentiality
clauses. The period for which
such clauses are in force re-
quires particular attention,
along with whether the
clauses remain in force after
the end of the parties’ cooper-
ation—this can be vital to pro-
tect the potential investor
against the departure of key
staff after the investor ac-
quires the company. 

BROAD PERSPECTIVE

Due diligence covers the en-
tire company and all areas of
its operations, and describing
all of them is beyond the
scope of this article. If the arti-
cle were to address all areas
and issues that deserve atten-
tion, the article could grow as
long as a typical due diligence
report, which could run to
dozens of pages. 
Apart from the issues men-
tioned above, companies
seeking investors should ver-
ify the data protection rules
they apply (including cyberse-
curity) and examine the con-
tracts to which they are a
party. 
Publishing, licensing and other
agreements related to the
company’s cooperation with
contractors (suppliers and
customers) may contain provi-
sions commonly known as
change-of-control clauses.
These provisions address the
parties’ mutual rights and obli-
gations in the event of a possi-
ble change in ownership
structure. These clauses typi-
cally contain provisions under
which a change in a party’s
ownership structure requires
the consent of the other party
or gives the other party a right
to terminate the contract
early. It is thus vitally impor-
tant to be aware of such pro-
visions, as they can block or
greatly hinder the company
from finding an investor and
carrying out the transaction.
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provisions restricting the pos-
sibility of disposing of share
rights or imposing a certain
method for proceeding when
taking decisions on ownership
changes. This usually involves
provisions on a right of pre-
emption or priority, tagalong
rights—which in certain situa-
tions may block an acquisition
of shares in the company)—or
other provisions that cannot
be changed without first hold-
ing a certain percentage of
the shares.
Another challenge is the finan-
cial leveraging of the newly
created company’s capital. In
such situations, the lenders
often secure their interests
through encumbrances on the
company’s assets. This can
generate numerous risks, for
instance, when key intellec-
tual property rights, which
first sparked the prospective
acquirer’s interest in the tar-
get, have been pledged as col-
lateral. 

INTELLECTUAL PROPERTY

The development and produc-
tion of a video game can be a
venture spread out over multi-
ple stages, taking several
years and involving many dif-
ferent people. Yet, it is the
end product that draws the in-
vestor and leads to the deci-
sion to enter negotiations
with the target. It is thus vital
to confirm that the company
is fully entitled to the game it
produces. This is not always
obvious or unambiguous, par-
ticularly when work on the
game may have begun infor-
mally. 
Nearly everything that is cre-
ated during the process of de-
veloping a game may be
understood as intellectual
property. This includes
graphic designs, musical
arrangements, game uni-
verses including characters
and narrative, software,
names and logos. With re-
spect to the concept for the
game, ideas as such are not
protected, and thus are not
the subject of intellectual
property rights. Only in cer-
tain instances, protection may
extend to a certain expression
of the concept for a game. It
may be protected if it has a
creative, individual nature.

When offered to investors,
the company should hold the
rights to the games it devel-
ops. If the game was created,
for example, by the founders
before the company was es-
tablished, they should transfer
the rights to the company, so
that it can exploit, elaborate
on and dispose of the game
(through sale or license). Al-
ternatively, the rights should
be bought out by the origina-
tor who wishes to continue
the work on the game. 
Polish law requires a written

agreement transferring eco-
nomic copyright. Yet, transfer
of economic copyright in the
form of terms agreed through
email correspondence, or by
issuance of an invoice, will not
be effective because the re-
quirement for written form
will not be fulfilled.
Without a contractual transfer
of rights, the rights will re-
main with the creator, and the
company may be treated at
most as a non-exclusive li-
censee. It is also important to
properly scrutinize for the
company’s situation to be
properly secured with respect
to acquiring intellectual prop-
erty rights in relation to em-
ployees or freelancers with
whom the company cooper-
ates on the basis of civil con-
tracts. 
Industry pros are well aware
of necessary to secure intel-
lectual property rights, yet it is
all too common to find im-
proper provisions in contracts
that make those contracts in-

Looking deep: Video game developing companies have special struc-
tures and require special attention during due diligence. 


