
VOL IV, No. 3 • ISSN 2545-322X

3/2021 

Denton's  Magdalena Szwarc-Brożyna writes about 

the most essential aspects of investing in the properties 

developed for rental.
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EVER SINCE ITS INCEPTION 31 YEARS AGO, ONE OF THE MOST FUNDAMENTAL

FUNCTIONS OF AMCHAM HAS BEEN TO MAINTAIN PLATFORMS FOR SHARING 

PROFESSIONAL KNOWLEDGE AND EXPERIENCE BETWEEN ITS MEMBERS. THERE

ARE SEVERAL SUCH PLATFORMS, INCLUDING AMCHAM MONTHLY MEETINGS, 

THE AMCHAM COMMITTEES, AND THE EXPERT SECTION 

OF THE CHAMBER'S MAGAZINE. 



In the last few years, we have
seen an unprecedented growth
of transactions in the private
rental sector (PRS). The sector
is still very popular in Western
Europe, yet in most countries of
Central and Eastern Europe, de-
velopers that offer residential
property for rent are consid-
ered market pioneers. The sec-
tor is becoming increasingly
popular in Poland, and even the
pandemic has not stalled its
growth. The demand from insti-
tutional investors, especially
those with appetite properties
with residential zoning, has
been on the rise in recent
months, which in turn dwarfed
the availability of buy-to-let
schemes offered by developers.  

NEW AREA

Despite that, the Polish
specifics of the PRS are still in
the making. There are no for-
mal Polish equivalents for such
terms as resi-for-rent, B2R (Built
to Rent), or ready-for-rent that
are commonly used by in-
vestors. Therefore, this may
cause some issues once the as-
sumptions and details of partic-
ular investments are assessed
from a legal and tax perspec-
tive. Therefore, relevant expert-
ise may prove crucial for
investors. 
This is also due to the fact that
there is no special permitting
procedure in Poland for the
PRS-type of investment, al-
though recently, an amend-
ment to the zoning law
simplified regulations govern-
ing the development of residen-
tial projects if certain additional
conditions are met. 
Therefore, investors in PRS
schemes need to analyze zon-
ing conditions for particular de-
velopment case by case. More

so, as the majority of invest-
ment areas in Poland are not
covered by any zoning plan, a
zoning permit needs to be ob-
tained for contemplated proj-
ects, and this factor may
significantly extend the invest-
ment process. 
The zoning and tax perspective
needs to be taken under con-
sideration by investors to as-
sess whether the planned type
and conditions of leasing and
other types of services will be
admissible in the property they
have decided to acquire. 

STRUCTURING 

INVESTMENTS

Investments in a PRS scheme
may be structured as an asset
deal or a share deal. The subject
of the transaction is usually
land to be developed with a
building or buildings, or apart-
ments/premises blocks to be
developed within a building or
buildings, separated or not,
with a share in a common prop-
erty.
From a legal perspective, PRS
transactions do not differ from
other real estate transactions
pertaining to undeveloped
sites, usually only with a zoning
permit or a building permit in
place. 
The transactions are usually
structured as forward funding
deals, in which the parties com-
mit to each other through en-
tering into a preliminary
purchase agreement, following
which the purchaser finances
the development via install-
ments payable once the mile-
stones of the construction,
scheduled by the parties, are
achieved. But there may also be
one-step-transactions with de-
velopment management agree-
ments executed by the parties
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pertaining to the post-closing
stage.

ADDITIONAL FACTORS

The involvement of the pur-
chases' technical advisors in the
development process is crucial.
They monitor the progress and
the quality of construction in
order to sign off drawing down
the subsequent tranches (in
case of forward funding trans-
actions) or final reconciliation
of costs. In the case of forward
funding deals, the return of ad-
vance payments is typically se-
cured via mortgage, corporate
or bank guarantees, the various
purchaser’s rights to step in the
development process, or a mix
of the above instruments.
In the case of external financ-
ing, the lender usually expects
its supervisors to be involved
and funding to be secured via
mortgage. In the case of mixed-
financing, the ranking of the se-
curities for the bank’s
commitment and equity exposi-
tion needs to be agreed upon. 
From the developer’s point of
view, the purchaser’s commit-
ment should be adequately se-
cured. Corporate guarantees
are commonly used instru-
ments.

SPECIFIC SITUATIONS

Parties to PRS transactions are
bound for a time necessary to
complete the investment
where, in most cases, the con-
struction works have not even
started. Therefore, the proper
performance of the parties’ ob-
ligations should be secured, giv-
ing them enough comfort from
the time perspective.
Buy-to-let products are handed
over to the investor when fully
fitted out and, depending on
the investors’ policy, fully or
partly furnished. The details of
the fit-out and furnishing are
usually specified at the very
early stage of the transaction
and often prove to be the most

time-consuming subject of the
parties’ negotiations. Often, the
design of the product needs to
correspond to other investor's
projects in different locations.
In the case of the transactions
where the building permit has
already been issued, this may
make it necessary for an
amendment of the building per-
mit to be addressed in the
transaction documentation. 
Except for standard conditions
precedent for closing, such as
obtaining a VAT tax ruling (in
asset deal transactions) or is-
suance of an occupancy permit
for the whole investment, sepa-
ration of the units, transforma-
tion of the perpetual usufruct
right to the land into ownership
(in case of residential buildings)
or final handover of the devel-
opment by the purchaser’s and
bank’s monitors are vital to be
agreed from the investor’s per-
spective. 
If the project is a part of a big-
ger complex, residential or
mixed-use, but the property will
be separated therefrom, or if
neighboring lands may impact
the project’s further opera-
tions, a good neighborhood
agreement shall be secured.
This is advisable in order to
avoid further struggles with
third parties during the opera-
tion stage as well as to secure a
smooth further development
process if any expansion is en-
visaged. A quoad usum agree-
ment is an adequate instrument
to stipulate the rules of further
co-existence of the various
users of the project. 

MORE TO COME

Since most PRS products are
still under the development
phase and the Polish market
has just started to watch how
they operate, the terms and
standards of PRS transactions
will certainly develop based on
lessons learned.  


