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Marcin Rudnik from Wolf Theiss writes about 

entering into arrangements between companies

from the perspective of compliance 

with competition law.
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EVER SINCE ITS INCEPTION 31 YEARS AGO, ONE OF THE MOST FUNDAMENTAL

FUNCTIONS OF AMCHAM HAS BEEN TO MAINTAIN PLATFORMS FOR SHARING 

PROFESSIONAL KNOWLEDGE AND EXPERIENCE BETWEEN ITS MEMBERS. THERE

ARE SEVERAL SUCH PLATFORMS, INCLUDING AMCHAM MONTHLY MEETINGS, 

THE AMCHAM COMMITTEES, AND THE EXPERT SECTION 

OF THE CHAMBER'S MAGAZINE. 



Commercial cooperation may
require some limitations to the
business activities of the par-
ties. However, it is important to
remember that certain restric-
tions may constitute a breach of
competition law that can have a
serious impact on business. Mu-
tual arrangements and syner-
gies arising from cooperation
and common goals of business
partners must always take into
account the limitations of com-
petition law.
A breach of antitrust law may
result in the agreement being
considered null and void, repu-
tational damage, fines to the
firm based on global turnover,
and even penalties for the firm's
directors. 

MEASURING EFFECTS

As a general rule, competition
law provides that agreements
with an object or effect of elimi-
nating, limiting, or otherwise
distorting competition on the
relevant market are prohibited.
Agreements that can have such
an object or effect include those
which, among others, limit or
control production, markets,
technical development, or in-
vestment. Importantly, the con-
clusion of such an agreement is
forbidden without the necessity
of it even becoming effective.
However, agreements between
companies in the same corpo-
rate group are generally not
covered under competition law
restrictions. 
Whether an arrangement vio-
lates competition law is always
assessed based on its objective
or (potential) effect on competi-
tion. It is worth mentioning that
the agreement does not need
to be in the form of a written
contract to breach competition

law. It can be an oral arrange-
ment or even a concerted prac-
tice. Clauses that may limit the
business of any party must al-
ways be agreed upon and
drafted according to the charac-
teristics of the specific case
(e.g., whether the agreement is
vertical or horizontal), freedom
of contract, and criteria of rea-
sonableness and proportional-
ity. 

HORIZONTAL AGREEMENTS

Cooperation between busi-
nesses at the same level of pro-
duction or supply is considered
horizontal. The general rule is
that directly competing busi-
nesses must act independently
as much as possible, determin-
ing their respective business
strategy and competitive activ-
ity individually. In such relations,
there is very little (if any) room
to agree on provisions that have
an anti-competitive nature, as
such provisions per se might be
forbidden. The most significant
examples of the so-called hard-
core restrictions on the horizon-
tal level include price-fixing,
market allocation, or restriction
of the quantities of goods or
services. 
Only very few horizontal agree-
ments limiting competition are
permitted, as they may have
beneficial effects for the mar-
ket. For example, agreements
between competitors related to
R&D, production, and market-
ing can reduce costs for compa-
nies or improved products
whose ultimate benefits are
passed on to consumers. The
challenge always remains how
to assess these agreements,
balancing the advantages
against the anti-competitive ef-
fects which have a potential to

distort the market.
M&A deals or joint venture
agreements containing non-
compete clauses may also be
exempted from the general rule
in certain cases. The so-called
ancillary restraints imposed on a
business partner are allowed if
they are not excessive and aim
to protect the recently acquired
or newly set-up business.

VERTICAL RESTRAINTS

Unlike horizontal agreements,
vertical restraints (i.e., restraints
between companies operating
at different levels of the produc-
tion, supply, and distribution
chain for the purposes of that
agreement) do not always exert
a negative effect on the market.
Vertical agreements include dis-
tribution (exclusive and selec-
tive), franchising, supply,
and agency arrangements be-
tween non-competitors. There
are instances in vertical cooper-
ation in which certain limita-
tions and restrictions on a
business partner may enhance
the effectiveness and benefit
consumers. Therefore, the in-
troduction of such limitations
can be possible.
Some agreements may there-
fore be exempted under the so-
called "block exemption" (EU
law or domestic). Each sets out
certain conditions that must be
satisfied, e.g., relating to types
of restrictions or market shares
(below 30 percent) to benefit
from the exemption. It is worth
mentioning that an agreement
that contains hardcore restric-
tions, called black clauses, such
as resale price maintenance, can
never benefit from block ex-
emptions. They are always pro-
hibited, even in vertical
relations.
EU and domestic jurisprudence
heavily shape the exceptions in
vertical arrangements. For in-
stance, in its ruling in the Coty
case, the Court of Justice of the
EU held that luxury brands may

prohibit authorized distributors
in a selective distribution sys-
tem from using third-party on-
line platforms (such as Amazon
or Allegro) to sell a certain type
of goods. 

SANCTIONS

Apart from the invalidity of the
contract, which violates compe-
tition law, parties can be sanc-
tioned with a fine of up to 10
percent of the turnover they
achieved in the last financial
year. A competition law in-
fringement is also a legal basis
to claim damages by affected
parties, usually other market
players, and is known as private
enforcement. Lastly, fines im-
posed upon individuals holding
management positions who
were responsible for the in-
fringement are no longer only a
theory—as confirmed by the re-
cent case law of the Polish Au-
thority. They can amount to up
to PLN 2 million. 

SUMMARY

It is relatively easy to even unin-
tentionally violate competition
rules and expose one's business
to potential risks and serious
consequences. Thus, it is recom-
mended to ensure that employ-
ees receive appropriate training
regarding competition law and
have all arrangements that may
limit your business partner re-
viewed from the perspective of
competition law. Such precau-
tions will not only limit the risk
of competition law infringe-
ment but, in the event of such a
violation, may also serve as an
argument for a lower fine. One
should be aware that if competi-
tion could be distorted even po-
tentially, the infringements
become time-barred only after
five years from the end of the
year in which the infringement
took place, and the company re-
mains exposed to antitrust pro-
ceedings during this time.

AMCHAM.PL QUARTERLY 2/2021

1

EXPERT Competition law

RESTRAINTS TO
AGREEMENTS

How far can you go in 
restricting business partners?

By Marcin Rudnik, Counsel 

at Wolf Theiss


