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Szymon Kubiak and Katarzyna Magnuska from

Wardyński & Partners write about the new 

regulation governing employees' right to

"disconnect" from IT and telecom networks.
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On 21 January 2021, the Euro-
pean Parliament called on the
European Commission to begin
legislative work on a law allow-
ing employees not to engage in
work or work-related communi-
cations by means of digital
tools outside working hours—
the so-called right to discon-
nect. According to the
members of the European Par-
liament (MEPs), the right to be
offline needs to become a fun-
damental right of EU citizens
and requires additional statu-
tory protection.

ALWAYS ON STANDBY

The digital revolution in the
workplace has brought many
advantages for both companies
and their staff. For many pro-
fessions, it has become possi-
ble to work from anywhere in
the world and, in many indus-
tries, to extend recruitment to
the whole globe. The home of-
fice has become the new nor-
mal, allowing employers to
save costs on office space and
allowing their workforce to
maintain their desired work-life
balance.
However, digital tools have cre-
ated an "always-on" culture in
which employees are expected
to immediately, or no later than
within 24 hours, respond to
work e-mails or phone calls, in-
cluding outside working hours
or on days off. More "respon-
sive" employees are perceived
as more engaged in their work
or even favored by firms com-
pared to those who, for family
or health reasons, are not al-
ways reachable after hours.
All this has a negative impact
on employee work-life balance.
The distinction between work-
ing time and private life has
blurred, and employees increas-
ingly suffer from mental and

physical issues resulting from ir-
regular or longer, usually un-
compensated, working hours.
It is no coincidence that the Eu-
ropean Parliament's resolution
on the right to disconnect was
passed during the Covid-19 pan-
demic. According to Euro-
fund—the EU agency for the
improvement of living and
working conditions—in April
2020, some 37 percent of Euro-
pean respondents worked from
home due to the spread of
coronavirus (compared with
5.4 percent of home office
workers in the EU back in 2019).
The surveys show that after de-
feating the pandemic, home of-
fice work will still be widely
used as a regular way of per-
forming work or combined with
office work. This means that
more employees may poten-
tially suffer from an imbalance
between their professional and
private life, and from the health
consequences connected with
this.

NO EUROPEAN STANDARDS

The right to disconnect is not
currently defined by EU law,
and the European Parliament
wants to change this. Except
for the urge to protect working
Europeans' right to rest, MEPs
raised that EU Member States'
laws on remote work signifi-
cantly vary. Some EU countries
have regulations on remote
work, but only a few of these
have a legal framework for the
right to disconnect (such as Bel-
gium, France, Italy, and Spain;
and Ireland only recently adopt-
ing a non-binding Code of Prac-
tice on the Right to Disconnect
effective 1 April 2021). Such em-
ployee rights being introduced
in these few EU countries po-
tentially open new fields of so-
cial dumping as global

corporations may move their
business  to such countries
where there are no limitations
on contacting staff after hours.
The European Parliament in-
tends to introduce minimum
standards of protection for all
EU employees who use digital
tools for work purposes.
Adopting EU-wide regulations
that would effectively protect
employee rights and not jeop-
ardize the benefits of the digital
workplace may be a challenge.
The proposals of the EU Parlia-
ment include the following key
points:
• All employees using digital
tools for work (irrespective of
whether in the private or public
sector, the form of employ-
ment and work organization,
industry, or size of the employ-
ing organization) will have the
right not to engage in work or
work-related communication
after working hours, without
fear of facing negative conse-
quences. Any discrimination or
other forms of retaliation for
employees executing their right
to disconnect will be prohibited
and subject to sanctions.
• Employers should not require
workers to be available outside
their working time and will be
obligated to adopt measures
for the employees' right to dis-
connect being enforced. These
measures will include adopting
an objective, reliable and acces-
sible system for measuring
working time that will not in-
fringe on employee privacy
(which means that GPS tracking
may be excluded as the data
collected could potentially re-
veal the employee's political
and religious beliefs or even
sexual orientation).
• Employers will need to in-
clude a right to disconnect in
health & safety procedures and
adopt practical arrangements
for switching off digital tools.
Companies will be free to
choose organizational and

technical measures for ensuring
that the right to disconnect is
being followed. Still, it appears
that tools allowing for being
fully offline will be preferred. 
• Employers will have to under-
take awareness-raising meas-
ures, including in-work training
and informing employees in
writing of their right to discon-
nect.
• Any exemptions from the
right to disconnect will be al-
lowed only in exceptional situa-
tions. Each such case would
need to be justified by an em-
ployer in writing and ade-
quately compensated.

WHAT IS IN POLAND?

Poland has not expressly
adopted the right to discon-
nect. Such protection results
from statutory provisions on
standards of working time, min-
imum rest, and annual holidays
supported by Polish Supreme
Court judgments. 
Employees are generally not
obligated to answer work-re-
lated e-mails or phone calls
after working hours or during
days off unless they are on
duty. Engaging employees in
work after hours may result in
overtime work that must be
compensated with time-off or
additional remuneration and, in
some situations–an infringe-
ment on an employee's right to
rest, subject to a criminal fine. If
an employee is on vacation,
she/he may claim that the em-
ployer has called him off to
work and demand reimburse-
ment for canceled vacation and
the granting of outstanding va-
cation time at a later date.
Public opinion in Poland has
only recently looked into the
right to disconnect. This issue
may be expected to command
more public and governmental
attention closer to the EU law
being adopted, as the EU direc-
tive is to be adopted in Poland
this year.
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