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The draft amendment to the
Polish Commercial Companies
Code (CCC), developed by the
Commission for Corporate Gov-
ernance Reform appointed by
the Minister of State Assets, has
recently become a hotly de-
bated issue in Poland. The draft
amendment of July 20, 2020, in-
troduces significant changes to
Polish corporate law with far-
reaching legal and business con-
sequences for corporate
entities operating on the mar-
ket. It features nascent holding
law as a response to the chang-
ing economic and business real-
ity and constant
transformations of business op-
erations. In the wake of very dy-
namic changes to the economy
and the business environment,
a change in Polish commercial
law has been proposed to regu-
late the relationships among
groups of companies, thus
heralding the new holding law.
The proposal features, among
others, the adoption of the Busi-
ness Judgment Rule, indicated
in Article 21(12) § 3 of the draft.

A GLOBAL LOOK
The Business Judgement Rule is
a case law-derived doctrine
in corporate law whereby
courts defer to the business
judgment of corporate execu-
tives in charge of the main oper-
ations and decisions of the
corporate bodies. This approach
is present in most common law
jurisdictions, such as the US,
Canada, and England. However,
one may also find it in European
countries like Spain, Germany,
Austria, and others. Looking at
the State of Delaware in the US,
one can see that under
the Delaware General Corpora-
tion Law, the business judg-
ment rule is the offspring of the
fundamental principle, codified
in Del. Code Ann. tit. 8, § 141(a),

in which the business and the
affairs of a Delaware corpora-
tion are managed by or under
its board of directors. The con-
sequent approach is that in exe-
cuting their managerial roles,
directors are charged with an
unyielding fiduciary duty to the
corporation. The rationale for
the rule is the acknowledgment
by courts that, in the inherently
risky business environment,
boards of directors must be free
to take risks without the con-
stant fear of lawsuits affecting
their judgment. 

POLISH LEGAL PERSPECTIVE
The draft, which involves nu-
merous changes to CCC regula-
tions, seeks to introduce the
liability of a parent company in
relation to a subsidiary, which
carries out binding orders im-
posed on it by the parent com-
pany. The adopted model of
liability is that of presumed fault
liability expressed in Article
21(12) of the draft. However, in
connection with Article
21(12)(3), the parent company
will not be held liable if it acted
within the limits of justified eco-
nomic risk, including the basis of
the information, analyses, and
opinions that should be taken
into account under the given cir-
cumstances when making a
careful assessment.
The Business Judgement Rule
introduced in the provision
mentioned above is, in a way, a
response to the recently chang-
ing line of judicial decisions. The
problem of assessing the liabil-
ity of members of bodies is re-
lated to the practice of applying
criminal liability to such persons
arising from Article 296 of the
Criminal Code. The problem en-
countered by the courts con-
sisted of the situation in which a
corporate officer or supervisory
body acted in a certain manner

within the scope of its mandate
and caused damage to the com-
pany, even though it did not di-
rectly violate a legal norm. In
principle, the possibility of hold-
ing corporate officers liable was
determined by a formal breach
of a legal norm. However, at a
later stage (e.g., the Supreme
Court judgment of July 24, 2014,
II CSK 627/13), such officers also
began to be held liable in situa-
tions in which they failed to ex-
ercise due diligence resulting
from the professional nature of
their activities and derived from
Articles 293§2 and 483§2 CCC. In
response to this, the draft pro-
poses to amend these articles in
the CCC, which consists of re-
pealing §2 and introducing §3 in
which a member of the man-
agement board, supervisory
board, audit committee, or liq-
uidator does not breach their
duty to exercise due diligence if
they “act towards the company
within the limits of reasonable
economic risk, including on the
basis of the information, analy-
ses, and opinions which ought
to be taken into account under
given circumstances when mak-
ing a careful assessment.” 

A SOLUTION IN POLAND
The purpose of the proposed
regulation is to provide a de-
fense against board members
whose actions, meeting certain
criteria, cause damage to the
company.
Risk is an inevitable element of
business on the one hand, and
on the other hand, is a factor
owing to which companies can
profit. It introduces newer and
better means and mechanisms
in their operations and can help
them branch out. The introduc-
tion of a business assessment of
a situation in the case of actions
taken by corporate officers is a
necessary element of corporate
law. According to the proposed
regulation, members of the
bodies who have shown dili-

gence and loyalty in the per-
formance of their duties and
have decided to take a business
risk may count on legal protec-
tion if it transpires, ex post
facto, that their decision has
caused damage to the com-
pany. Retroactive evaluation of
management board actions
from the point of view of the
consequences of management
board decisions does not corre-
spond to the realities of con-
ducting business, in which
unforeseen situations often
occur and “economic risk” is an
inherent part of them. It is,
therefore, necessary to adopt
an approach in which the as-
sessment of management bod-
ies’ actions should be examined
at the moment a business deci-
sion is made. Certain factors
must also be taken into ac-
count, such as whether the pro-
cedure of making such a
decision was correct, whether
members of management bod-
ies complied with a higher
measure of due diligence result-
ing from the professional na-
ture of their activities, and
whether their decisions com-
plied with the duty of loyalty,
which is also required of them.
Such an approach has a key im-
pact on the functioning of busi-
ness entities and constitutes an
incentive to undertake such ac-
tivities in general. The regula-
tions adopted in corporate law
must not contribute to inhibit-
ing business decisions and caus-
ing them to fear liability. 
Despite their knowledge and
experience, managers of eco-
nomic entities cannot foresee
every possible consequence of
their decisions, if only because
the business world experiences
a variety of changes at a very
dynamic pace. For this reason,
members of governing bodies
should be provided with as
much decision-making sover-
eignty as possible.
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