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EXPERT:
Arkadiusz Matusiak from Wolf Theiss writes

about new government provisions that

change the scope of liability of companies for

crimes committed by their staff.
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EVER SINCE ITS INCEPTION 30 YEARS AGO, ONE OF THE MOST FUNDAMENTAL

FUNCTIONS OF AMCHAM HAS BEEN TO MAINTAIN PLATFORMS FOR SHARING PRO-

FESSIONAL KNOWLEDGE AND EXPERIENCE BETWEEN ITS MEMBERS. THERE ARE

SEVERAL SUCH PLATFORMS, INCLUDING AMCHAM MONTHLY MEETINGS, THE AM-

CHAM COMMITTEES, AND THE EXPERT SECTION OF THE CHAMBER’S MAGAZINE.  

IN THIS DISPATCH, ARKADIUSZ MATUSIAK, COUNSEL AND HEAD OF 

WHITE-COLLAR CRIME AT WOLF THEISS, SHARES HIS THOUGHTS ON HOW 

COMPANIES SHOULD PREPARE FOR NEW PROVISIONS GOVERNING THE CRIMINAL 

LIABILITY OF COLLECTIVE ENTITIES.



The Polish Ministry of Justice
is drafting a new law regard-
ing the liability of collective
entities for criminal offenses.
The draft defines collective
entities as large companies
and enterprises of 250 em-
ployees or more that
have compliance departments
and effective tools and proce-
dures to monitor their em-
ployees. The draft introduces
collective liability for all crimi-
nal offenses, excluding private
complaint offenses. The re-
quirement to obtain a previ-
ous conviction for an
individual has also been re-
moved in the drafted law.

RESPONSIBILITY

According to the drafted law,
collective entities will be held
liable for a criminal act, includ-
ing “an act or omission” di-
rectly related to their business
and carried out by their corpo-
rate bodies, including man-
agement boards and
supervisory boards, or by indi-
vidual members of these bod-
ies. The collective entity will
also be held liable for a crimi-
nal offense in connection with
its activities if the criminal of-
fense is committed by:
(i) an individual who is em-
powered to represent, make
decisions for, or act in the in-
terest or on behalf of the col-
lective entity as a board
member or managing
partner; 
(ii) an individual who has been
mandated to act as a result of
a superior’s misuse of author-
ity or failure to perform his or

her duties, or;
(iii) an individual employed by
a collective entity in connec-
tion with the performance of
work on its behalf.
In other words, an entrepre-
neur will be liable for any un-
lawful conduct of his or her
employees, provided that
they are connected with the
business activity of that enter-
prise.
In determining the collective
entity’s liability, the court will
examine whether all corpo-
rate bodies and persons em-
powered to act in the name or
interest of the entity have ex-
ercised due diligence in rela-
tion to the entity’s
organization and the supervi-
sion of its activities. This will
cover due diligence regarding
the selection of the members
of the management board,
and persons entitled to repre-
sent and make decisions, em-
ployees, and
subcontractors will also be
relevant. It will be particularly
important to assess organiza-
tional arrangements to pre-
vent the commission of a
criminal offense.

SEVERE SANCTIONS

The draft includes penalties
that can be levied against
businesses, with sanctions
ranging from PLN 50,000 to
PLN 50 million (EUR 12,000 to
EUR 12 million). It will now
also be possible for a court to
liquidate a collective entity. In
addition to changing the cata-
log of penalties, the draft in-
troduces several new

measures. These include: 
• A prohibition on the pursuit
of a particular type of eco-
nomic activity
• A “ban on the use of inter-
national organizations of
which Poland is a member”
• The obligation to reimburse
to the Treasury the equivalent
of public financial support re-
ceived from the time the of-
fense was committed until the
collective liability decision was
given
• The permanent or tempo-
rary closure of a branch of the
collective entity
The draft also amends the law
regarding the National Court
Register. Penalties, preven-
tive measures, and informa-
tion regarding the
establishment of compulsory
management that can be cho-
sen by a prosecutor and ap-
pointed by a judge will now
be subject to registration in
the National Court Register. 

DISCRETIONARY POWERS

Proceedings against a collec-
tive entity may be initiated
when there is reasonable sus-
picion that a criminal offense
has been committed, and
there is public interest in pros-
ecuting the case. In assessing
the existence of public inter-
est, the public prosecutor will
take into account factors such
as the degree of social harm
of the alleged act, the bene-
fits obtained by the collective
entity, the nature of the rules
infringed and the degree of
their infringement, as well as
the amount of time needed to
settle the case. It is worth not-
ing that the burden of proof
will rest with the collective en-
tity. The entity will have to
prove that there has been no
breach of law, that all proce-
dures in the collective entity
are in place, and that due dili-

gence has been demon-
strated.

COMPLIANCE 

DEPARTMENTS

The drafted act recommends
that large companies have
compliance departments. The
responsibilities of the various
bodies of the collective entity
should also be defined, and
there should be established
rules for the supervision of
employees. The absence of
such conditions may indicate
irregularities in the company’s
operations, which in turn, may
lead to the imposition of a
penalty. The drafted act also
obligates companies to imple-
ment several due diligence so-
lutions, including defining
rules for dealing with the risk
of irregularities, defining the
responsibilities of corporate
authorities including the man-
agement board, employees,
and organizational units, and
designating a person or orga-
nizational unit responsible for
supervising compliance with
the law and internal regula-
tions.

GET PREPARED

Preparing for the new law will
require companies to work on
their internal regulations. This
includes developing and im-
plementing standards and so-
lutions to demonstrate due
diligence in dealing with and
preventing law violations and
abuses, such as unethical be-
havior and corruption. It also
means that companies will
need to create or strengthen
their internal compliance de-
partments and properly verify
that their counterparties have
their own compliance proce-
dures.
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committed by collective 
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severe
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