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EVER SINCE ITS INCEPTION 30 YEARS AGO, ONE OF THE MOST FUNDAMENTAL
FUNCTIONS OF AMCHAM HAS BEEN TO MAINTAIN PLATFORMS FOR SHARING PRO-
FESSIONAL KNOWLEDGE AND EXPERIENCE BETWEEN ITS MEMBERS. THERE ARE
SEVERAL SUCH PLATFORMS, INCLUDING AMCHAM MONTHLY MEETINGS, THE AM-
CHAM COMMITTEES, AND THE EXPERT SECTION OF THE CHAMBER’S MAGAZINE. 

IN THIS DISPATCH, MATEUSZ KOSIOROWSKI FROM THE INSURANCE AND GOV-
ERNMENT CLAIMS PRACTICE OF WARDYŃSKI & PARTNERS WRITES ABOUT WHAT 
COMPANIES SHOULD KNOW REGARDING BUSINESS INTERRUPTION INSURANCE,

SPECIFICALLY WHY IT IS COUPLED WITH PROPERTY INSURANCE BUT ALSO 
COVERS HYPOTHETICAL LOSSES.



Even before the state of epi-
demic threat was announced
in Poland, some businesses,
anticipating the probable im-
pact of the impending pan-
demic, decided to take out
business interruption insur-
ance. But can this type of
coverage make up for at
least some of the losses due
to the pandemic?

THE NATURE OF THE 

INSURANCE

It is recognized in the insur-
ance industry in Poland that
the coverage of lost profits,
known as business interrup-
tion insurance (BII), is one of
the most complex insurance
products. One reason for this
is that the construction of
this coverage is, to some de-
gree, similar to claiming dam-
ages for lost benefits under
the general provisions of the
Civil Code. This coverage is
based on hypothetical as-
sumptions and theoretical
calculations to determine
what profit an enterprise
would have achieved if the
injurious event covered by
the insurance had not oc-
curred. This is thus protec-
tion against financial risk in
which the interest of the in-
sured essentially boils down
to the insured’s expectation
of achieving a certain level of
revenue or turnover (see K.
Malinowska, commentary to
Art. 821 of the Civil Code in
Commercial Insurance Law,
vol. 2 (2nd ed., Lex 2010). Be-
cause the subject of this in-
surance is a financial interest

that can be valued in money,
BII coverage is classified as a
form of financial insurance.
This construction can pose
difficulties for underwriters
in assessing the insured’s
risk. The calculations will de-
pend on the industry (in
which some types of enter-
prises may be more exposed
to a given risk than others)
and the frequency of occur-
rence of given types of per-
ils. Thus taking into account
Poland’s commercial and cli-
matic realities, the risk of fire
or flood here would be as-
sessed differently than, for
example, the risk of a tor-
nado in the Great Plains or a
hurricane in the coastal Car-
olinas in the United States.
The risk calculation affects
the limits of the insurer’s lia-
bility and the premiums
payable for coverage against
this financial risk.
Thus we might venture to
say that BII coverage is anal-
ogous to personal injury in-
surance for individuals. The
main difference is that BII
targets professional entities
and their business opera-
tions. Just as benefits from
personal insurance may com-
pensate for a temporary in-
ability to work, business
interruption insurance pro-
tects enterprises against per-
ils that could have a negative
impact on their turnover or
profit. BII can also cover cer-
tain fixed costs that the in-
sured must pay despite a
standstill in operations, in-
cluding rent, salaries, and

other regular business costs.

A NEED FOR PARALLEL

PROPERTY INSURANCE

As a rule, BII coverage is cou-
pled with property insur-
ance. Insurance companies
require an enterprise wishing
to take out BII coverage to
take out a property policy si-
multaneously. This is because
the construction of insurance
against lost profit assumes
that only damage or destruc-
tion of the insured’s property
could lead to further liability
of the insurance company for
business interruption. In
other words, an enterprise
cannot insure against a
purely financial risk in the
form of lost profit, illiquidity,
or failure to achieve pro-
jected revenue. These events
must be correlated with
damage to or destruction of
the insured property.
Consequently, BII is, in
essence, a supplementary
form of coverage. A classic
example of an injury covered
by this type of insurance
would be a restaurant fire
that causes several months’
downtime in operations until
the premises are restored.
The loss in this respect con-
sists of the damage to or de-
struction of insured property
(such as the building, inven-
tories, or fixtures) and a fail-
ure to achieve a certain
profit due to the halting of
restaurant operations.
Thus it is necessary to iden-
tify not only the property
covered by the insurance
(which could also include ex-
penditures for adaptations),
but also the risks covered by
the insurance (against fire,
structural failure, and more),
as well as other essential ele-
ments of the insurance rela-
tionship (accidentalia

negotii). Certain concepts
must also be defined, such as
what the parties regard as a
loss (typically a financial
detriment to the insured
property) or a peril (a sud-
den, contingent, and uncer-
tain event that directly
causes injury to the insured
property and is outside the
control of the insured).
Moreover, it will be essential
to establish rules and proce-
dures, enabling a way to de-
termine whether the insured
has failed to achieve the pro-
jected profit or had to incur
increased operating costs as
a result of injury to the in-
sured property. It will gener-
ally be necessary to involve
an auditor or accounting ex-
pert when reviewing claims
for BI coverage.
It is apparent that merely es-
tablishing the essential con-
tractual mechanisms for this
type of coverage may pres-
ent a considerable challenge
for the parties involved. The
insurance policy and its
terms must be precise and
straightforward, as any
doubts could generate a fu-
ture dispute. In BI coverage,
precise specification of the
conditions is particularly im-
portant, as the amount of
the covered loss is hypotheti-
cal. The parties to the insur-
ance (particularly the
insured) must be aware of
the factual and legal state
that may constitute grounds
for payment of compensa-
tion and how the amount of
compensation will be deter-
mined.
It should be pointed out that
if the terms of the policy re-
quire interpretation, this will
be based on the general pro-
visions of the Civil Code. Thus
the interpretation will be
controlled by the parties’
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mutual intent and the aim of
the contract, rather than the
literal wording of the provi-
sions.
It should also be kept in mind
that under the commonly-
adopted rule, any doubts in
interpretation of a contract
will be construed against the
party that drafted the con-
tract (e.g., Supreme Court of
Poland’s judgment of June
21, 2007, case no. IV CSK
95/07). This rule is also con-
firmed in the regulations
governing insurance. In Art.
15(5) of the Insurance and
Reinsurance Act, ambigu-
ously worded provisions of
an insurance contract, gen-
eral conditions of insurance,
or other contractual forms
are interpreted in favor of
the insured, the party taking
out the insurance, or the
beneficiary. As pointed out
by the Supreme Court of
Poland, this provision “re-
quires the adoption of the
variant of understanding fa-
vorable to the insured, the
party taking out the insur-
ance, or the beneficiary, and
rejection of the variants that
would be unfavorable to
these entities” (judgment of
April 12, 2019, case no. I CSK
321/18).
However, as the Supreme
Court stated in the same
judgment, “This directive
cannot be understood to
mean that any discrepancy in
the meaning of an insurance
contract must be resolved in
favor of the insurance com-
pany’s client. Nor is it the
case that the use of a word
or expression with multiple
meanings (vague or unclear)
must, in every instance, re-
sult in a finding that the pro-
vision of the contract is
ambiguous…. The require-
ment referred to in this regu-
lation does not exclude the
application of interpretive
maneuvers aimed at eliminat-
ing ambiguity with the help
of reference to the linguistic
context and other typical
methods of interpreting lin-

guistic statements.”
Thus it is evident that, partic-
ularly from the insurance
company’s perspective, the
conditions of business inter-
ruption insurance must be
constructed precisely and
clearly. This will significantly
limit the risk of potential liti-
gation over insurance cover-
age.

LOSSES INCURRED DURING

THE PANDEMIC 

For the reasons described
above, insurance companies
commonly include clauses in
insurance contracts to re-
lease them from liability
(contractual exclusions). A
classic example is the exclu-
sion of the insurer’s liability
when the insured has inten-
tionally caused the loss (reit-
erating commonly applicable
regulations) or when the loss
results from gross negli-
gence by the insured.
Another example of a con-
tractual exclusion is an enu-
meration of the types of
events (risks) not covered by
the insurance. This includes,
in particular, “uninsurable
risks” that fall within the cat-
egory of events that the
state is supposed to guard
against. Examples of such ex-
clusions include risks arising
out of military action, riots
(recently widespread in the
United States in connection
with “Black Lives Matter”
protests), terrorist attacks,
and, indeed, epidemics of
the SARS type. The SARS ex-
clusion became standard in
2003 after the first severe
acute respiratory syndrome
coronavirus (SARS-CoV-1) epi-
demic. Insurers had not pre-
viously identified this as a
serious type of risk, and the
common absence of this ex-
clusion led to payouts of
many millions of dollars in
compensation (including
under BI coverage). It is now
standard for insurers to in-
clude clauses excluding their
liability for losses arising
from epidemics caused by a

SARS virus (the current
COVID-19 pandemic is caused
by the virus SARS-CoV-2) in
the coverage they offer.
Nonetheless, through negoti-
ations and with higher premi-
ums, an insurer may waive
this type of exclusion and as-
sume an increased risk.

MASTER POLICIES

When discussing the issue of
BII, we should also raise the
issue of “master policies,” in-
surance concluded under a
policy that is an integral part
of an international insurance
program. Enterprises inter-
ested in BI coverage are
often those providing serv-
ices on international or
global markets, where there
is a need for the insurance
they take out to fit within a
common framework and lim-
its. Policies of this type are
standard in industries such as
energy, construction, and ho-
tels.

PROVISIONS’ ORIGINS

The conclusion of BII cover-
age under a master policy
means that the conditions of
insurance must typically be
assessed on two legal levels:
the Polish regulations (re-
lated to the local insurance)
and the relevant provisions
outlined in the international
scheme. As the master policy
sets the framework and lim-
its for the insurance, the
scope and limits of coverage
in the local (national) insur-
ance should, as a rule, be no
broader than those specified
in the international scheme.
Nonetheless, business inter-
ruption insurance should
specify which provisions of
substantive law should be

applied and which terms are
considered controlling if
there is any discrepancy be-
tween the terms outlined in
the international scheme and
those provided for in the na-
tional coverage.

SUMMARY

As this overview shows, busi-
ness interruption is a rela-
tively complicated insurance
product. This follows from
the specific construction of
this coverage, which is cou-
pled with property insurance
and covers losses of typically
purely hypothetical amounts.
Given the current status of
the coronavirus pandemic, it
may be assumed that busi-
ness interruption insurance
will generally not cover pan-
demic losses, as insurance
companies have routinely ex-
cluded SARS epidemics
(which would include COVID-
19) from the scope of cover-
age since 2003. It should also
be remembered that a condi-
tion for payment of compen-
sation under business
interruption insurance is an
injury to property, and the
coronavirus epidemic does
not directly cause such in-
jury.
Nonetheless, it cannot be
ruled out that an insurance
company will be required to
pay compensation under
business interruption cover-
age, for example, if the pol-
icy contains a clause on
official acts of civil authori-
ties. But even then, as a rule,
it will also be necessary to
identify injury to the insured
property.
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Business interruption is a relatively com-

plicated insurance product. This follows

from the specific construction of this cov-

erage, which is coupled with property in-

surance and covers losses of typically

purely hypothetical amounts.


