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EXPERT:
Agata Biernadska from Łaszczuk & Partners

writes about the issues regarding penalties in

lease agreements. 
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EVER SINCE ITS INCEPTION 30 YEARS AGO, ONE OF THE MOST FUNDAMENTAL

FUNCTIONS OF AMCHAM HAS BEEN TO MAINTAIN PLATFORMS FOR SHARING PRO-

FESSIONAL KNOWLEDGE AND EXPERIENCE BETWEEN ITS MEMBERS. THERE ARE

SEVERAL SUCH PLATFORMS, INCLUDING AMCHAM MONTHLY MEETINGS, THE 

AMCHAM COMMITTEES, AND THE EXPERT SECTION 

OF THE CHAMBER'S MAGAZINE. 

IN THIS DISPATCH, AGATA BIERNADSKA, ADVOCATE AND ASSOCIATE AT ŁASZCZUK

& PARTNERS, WRITES ABOUT THE LIMITS TO CONTRACTUAL PENALTIES IN LEASE

AGREEMENTS.



In a resolution dated Novem-
ber 20, 2019, the Supreme
Court of Poland (case no. III
CZP 3/19) ruled that it is imper-
missible to charge a contrac-
tual penalty in the event of
repudiation of a contract for
failure to perform a monetary
obligation. The Supreme
Court's interpretation un-
doubtedly complicates life for
lessors of real estate and has a
significant practical impact on
them, making it more difficult
to obtain compensation in the
event of an early dissolution of
a lease due to a tenant's late
payment of rent. The court ex-
pressly held that no contrac-
tual penalty is owed to the
landlord in such a situation,
even if provided for in the con-
tract. 

THE GROUNDS

The practice in the commercial
real estate market is to con-
clude leases for a definite pe-
riod. This is intended to ensure
the landlord a steady stream of
rental income and is also ad-
vantageous to the tenant, who
need not fear that the landlord
will terminate the lease with-
out cause (which could happen
in the case of a lease for an in-
definite period, in which case it
is only necessary to comply
with the statutory or contrac-
tual termination notice period).
The possibility of an early ter-
mination of a lease for a defi-
nite period is extremely limited
under the Polish law and is only
permissible in instances ex-
pressly stated in the contract.
The most common basis for a
landlord's termination of a
lease contract is their tenant's
inability to pay the rent. It
should nonetheless be stressed
that a single month's delay in

payment of rent will not entitle
the landlord to terminate the
contract. Under the Civil Code's
mandatory applicable provi-
sions, the landlord does not
have the right to terminate the
lease until the tenant falls into
a delay in rent payment for two
full rental periods. The landlord
must also provide a written
warning granting the tenant an
additional month to pay the
overdue rent. Given that the
rent for commercial premises is
typically payable monthly, the
landlord must suffer a lack of
three months of rent payments
before they can terminate the
lease.

EARLY LEASE TERMINATION 

It should also be stressed that
in the case of leasing office
premises, the landlord often in-
curs high costs for fitting out
the premises to suit the ten-
ant's needs. For this reason,
the practice of reserving con-
tractual penalties in the event
of an early contract termina-
tion due to the fault of the ten-
ant became widespread. The
amount of the contractual
penalty was most often set as
the sum of rent due for the re-
maining period of the contrac-
tual lease term, or a fixed
amount equal to, for example,
12 or 24 months' rent. Some-
times clauses could be encoun-
tered stipulating that a penalty
could be no less than the equiv-
alent of, for example, 6
months' rent. 
Significantly, a contractual
penalty is owed regardless of
the amount of injury suffered
by the creditor, or even if the
creditor suffers no actual loss.
This facilitates the enforce-
ment of contractual penalties
because the creditor does not
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have to present complicated
evidence. 
Under the Supreme Court res-
olution cited above, the land-
lord will not be able to demand
payment of a contractual
penalty if the contract was ter-
minated because of overdue
rent or a failure to comply with
other monetary obligations. In
this situation, the landlord will
only be able to pursue a claim
for damages covering lost ben-
efits in the form of a shortfall in
rent and possibly other ele-
ments such as decorating
costs, the difference between
the current rent and the new
rent the landlord is able to ob-
tain, brokers' fees, and costs of
adapting the premises to suit
the new tenant's needs. It
should be kept in mind that in
this case, the landlord will bear
the burden of proving the
amount of the injury, and this
can be difficult. For example, if
the landlord seeks payment of
damages equal to 12 months'
rent, they will have to demon-
strate that it will not be possi-
ble to lease the premises for 12
months (e.g., due to the condi-
tion or location of the prem-
ises, or prevailing market
conditions). The landlord will
also have to actively seek out a
new tenant for the premises to
mitigate the loss resulting from
the contract's early termina-
tion. The landlord cannot sit
idly by and expect the former
tenant to pay damages equal
to the total rent through the
original term of the lease, or at
least 12 or 24 months. It may
also happen that the landlord
succeeds in renting out the
premises to a new tenant while
the litigation seeking damages
from the previous tenant is still
pending. In this case, the dam-
ages will cover only the total
rent for the period when the
premises remained unleased,
and possibly the other ele-

ments referred to above.

DELAYS

Under the Supreme Court's
foregoing resolution, it also ap-
pears doubtful for the landlord
to impose contractual penal-
ties for delay in delivery by the
tenant of lease security in the
form of a security deposit.
Lease agreements often in-
clude a provision in which the
landlord may demand a con-
tractual penalty for every day
of the tenant's delay in deliver-
ing the security deposit. Be-
cause the payment of a
security deposit is a monetary
obligation, according to this
Supreme Court resolution,
such a provision should be
deemed unlawful and invalid.
In this situation, as it is impossi-
ble to reserve a contractual
penalty, the landlord has lim-
ited leverage to motivate the
tenant to pay the security de-
posit on a timely basis. A rea-
sonable approach on the
landlord's part is to provide for
the maximum interest rate on
delay in payment of the de-
posit and to withhold deliver-
ing the premises until the
tenant pays the security de-
posit. 
Landlords also often declare
that they will not commence
work on the premises until the
security deposit is paid. This
has a practical justification, as it
is difficult to expect the land-
lord to adapt the premises to
suit the tenant's needs without
having any security for pay-
ment of the rent. The landlord
should also ensure that the
contract includes a provision
enabling them to repudiate or
terminate the contract with no-
tice in the event of a lengthy
delay in payment of the secu-
rity deposit by the tenant.


