
 

 

AMERICAN CHAMBER OF COMMERCE IN POLAND 
Spectrum Tower, ul. Twarda 18, 00-105 Warszawa 

Tel: +48 22 520-5999, e-mail: office@amcham.com.pl 

 

Warsaw, November 12, 2019 

 

 

Tax Policy and Statistics Division 

Centre for Tax Policy and Administration 

The Organization for Economic Co-operation and Development (OECD)  

 

 

Re: Position paper of the American Chamber of Commerce in Poland on the Secretariat Proposal for 

a "Unified Approach" under Pillar One. 

  

Dear Sirs,  

 

The American Chamber of Commerce in Poland represent over 340 companies doing business in 

Poland. Our members include all of the substantial US-headquartered companies in Poland as well as 

many other foreign and domestic companies, almost all of which have interests in other OECD 

countries. We provide below, in the name of the American Chamber of Commerce in Poland, our 

position paper on the Secretariat Proposal for a "Unified Approach" under Pillar One. 

 

OECD consultation document – key headline points 

 

- A simple, practical solution is the most important factor. It will allow businesses to comply, 

countries (developed and developing) to be able to implement and will reduce disputes, 

promote certainty and prevent, to the greatest extent possible, multilayer taxation. 

- The detailed points below are all designed with that imperative in mind – i.e. that the solution 

should work for all countries and be able to be implemented in a practical way for both 

taxpayers and tax authorities.   

- We do not support the preparation of new / bespoke separate financials for the Amount A 

calculation as this will be hugely complex and lead to disputes - basis should be consolidated 

audited group financials, or disclosed business segments.   

- In respect of promoting certainty and a practical solution, there are concerns with the use of 

an ambiguous scope focused on “consumer-facing businesses”.  A solution that rather focuses 

on which businesses (such as extractives) are out of scope may therefore be preferable in 

order to provide certainty to taxpayers and tax authorities. Furthermore, if the solution only 

applies to certain business models, this would force companies to prepare bespoke, 

segmented financials, which would also lead to complexity and uncertainty. 

- The solution should not provide a guaranteed Amount A return for market jurisdictions 

(irrespective of group profitability), as would inevitably result in double taxation. Only excess 

profits above a deemed level of normal return should be reallocated.  

- The Amount A rules need to make clear which country/ies (and which legal entity) is the 

surrendering state in terms of the profits now reallocated to the market countries. For every $1 

of additional profit that is taxable in a market country, there must be an agreement for one or 

more other country/ies to relinquish taxing rights over the same $1. This exemption approach 

would bias towards simplicity whereas a credit approach will be unnecessarily complex and 

will inevitably lead to double taxation. 

- The definition of “baseline” activities that fall within the purview of Amount B must be clear and 

unambiguous to avoid different interpretations by different countries, which would inevitably 

lead to complexity and disputes. 
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- We understand the conceptual logic around Amount B and the potential benefit in agreeing 

global norms and reducing disputes.  However, detailed guidance and establishment of 

mandatory guardrails would be necessary to achieve the desired objectives.    We note that 

agreeing a fixed % for Amount B for all situations will be extremely complex.  Therefore, the 

specified % returns under Amount B should be considered elective “safe harbours” for common 

fact patterns rather than a rate that is designed to apply to all different fact patterns or is 

mandatory. If the facts are non-standard or outside the definition, then existing transfer pricing 

principles should apply.  In addition, if countries cannot agree on Amount B this should not 

prevent the remainder of the pillar 1 solution being agreed to and implemented. 

- Countries should agree on the % of the return under Amount B and this should be tied to overall 

group profitability, for example through the use of a graduated % based on overall group 

profitability based on audited financials. A high fixed return for Amount B would be inequitable 

for loss-making or low margin MNE groups. 

- In order to underpin any of these reforms, there must be a strong dispute resolution 

mechanism, such as binding arbitration, in place to resolve disputes in both a clear and timely 

manner. 

- As part of pillar 1 agreement there should be explicit agreement from all countries that any 

DSTs be removed and no further DSTs enacted. 

 

OECD consultation document – talking points for associations 

 

1. Scope 

- We consider that a solution that applies to “consumer facing” businesses will be too 

ambiguous, will create numerous boundary issues and would likely lead to disputes. It is very 

difficult to determine where the line should be drawn as to what constitutes a “consumer facing” 

business, and any such distinction risks being arbitrary and subject to differing interpretations 

by tax authorities. 

- A definition would quickly become outdated as business models rapidly evolve and develop 

over time. 

- The solution should be broader and apply to all businesses, but if required, there may be clearly 

defined, specific exemptions (e.g. extractive industries and commodities) – this would be much 

less ambiguous than attempting to define “consumer-facing businesses”, and would therefore 

provide certainty to taxpayers and tax authorities. 

 

2. Support use of audited global financial statements 

a) We do not support the preparation of new / bespoke separate financials for the Amount A 

calculation - basis should be consolidated audited group financials, or disclosed business 

segments. 

- A full value chain analysis would need to be performed in order to carve out a country-only or 

business-only P&L where this is not already in place – a highly complex exercise likely to lead 

to disputes    

- Many groups with different business lines already prepare financial statements with separately 

disclosed segments  

- Accounting profit should be considered as a reasonable proxy to taxable profit (biasing towards 

simplicity).  Adjustments should ordinarily therefore not be made to accounting profit for the 

purposes of Amount A calculations.  If adjustments are required, these should be limited and 

only apply in defined exceptional circumstances. 
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b) The definition of the scope above is closely linked to this, as if the solution only applies to 

certain business models (rather than all businesses), this would force companies to 

prepare bespoke, segmented financials, which would lead to complexity and uncertainty – 

this is not preferred. 

 

3. Amount A profit reallocated must be exempt in surrender Co – do not support a credit system 

a) The Amount A rules need to make clear which country/ies (and which legal entity/ies) is 

the surrendering state (entity) in terms of the profits now reallocated to the market 

countries. For every $1 of additional profit that is taxable in a market country, there must 

be an agreement for one or more other country/ies to relinquish taxing rights over the same 

$1.  

b) This exemption approach would bias towards simplicity whereas a credit approach will be 

unnecessarily complex and will disadvantage some groups if they are not able to obtain 

full tax credits due to their wider tax profile. A credit approach will inevitably lead to double 

taxation. 

c) The company or companies earning the residual return should be the entities subject to 

the market allocation.  

 

4. Amount A reallocation only where profit to reallocate:  

- The solution should not provide a guaranteed Amount A return for market jurisdictions 

(irrespective of group profitability), as would inevitably result in double taxation. Only excess 

profits above a deemed routine return should be reallocated.  

- This could for example be set such that only profits in excess of 10% operating margin 

(measured by reference to globally audited financials) are subject to an allocation, with the 

proportion of the excess to be allocated among countries being 10%. 

- A simple and more formulaic approach would be favoured over a detailed technical and 

subjective approach (e.g., not one that involves valuations or judgements). 

- Consideration should be given to the interaction of existing withholding taxes and Amount A 

allocations in order to avoid double taxation.  To the extent there is an allocation to a jurisdiction 

under Amount A then withholding taxes should be disapplied. 

 

5. Nexus – for reallocation purposes only 

- It should be expressly stated in treaty changes creating this new nexus rule that the rule is 

purely for the purposes of corporation tax / the market allocation and does not create nexus 

for VAT purposes or any other non-tax or regulatory purposes.  

- Countries must also agree that the profits reallocated under the Pillar 1 rules should not create 

any deemed payment transaction.  Countries should not seek to assert deemed payments to 

which they apply VAT, WHT, or other taxes. 

 

6. Allocation method 

- If the value of the local market is to be recognised through active customers/sales, we 

recommend that a clear, unambiguous set of rules to identify the customer location are 

developed, with a clear hierarchy of how these rules should be applied (e.g. the indicators of 

customer location under the ESS VAT rules could be used as a guide. 

- The purchaser must be defined as the first third party customer paying a business for 

goods/services, and not end users/ consumers in the chain following any onward sales - this 

location information is collected/reviewed for the first third party customer only. 

- There is concern if the concept of “user” is used to allocate revenues, e.g. for advertising. The 

location of sales for advertising should refer to the country of the advertiser (who is the  
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customer), rather than the location of the viewer of the ad. Businesses generally do not collect 

data based on the location of end users/viewers, and a lot of work in terms of changing internal 

systems would be required to be able to do so. There are also data protection concerns if this 

data is required to be collected (e.g. GDPR). Furthermore, even if this data was collected, it 

would likely be highly inaccurate, as a large proportion of internet access is through VPN 

(including corporate networks) and so this will not reflect the actual location of users. 

- It should be clear that related party transactions are scoped out of the revenue measurement. 

7. Amount B 

- Defining a specific percentage return to apply to sales and distribution activities of companies 

in a variety of industries and with a range of different facts will be inherently problematic. 

- The definition of “baseline” activities that fall within the purview of Amount B must be clear and 

unambiguous to avoid different interpretations by different countries, which would inevitably 

lead to complexity and disputes. 

- The specified % returns should be considered elective “safe harbours” for common fact 

patterns rather than a rate that is designed to apply to all different fact patterns. If the facts are 

non-standard or outside the definition, then existing transfer pricing rules should apply. 

 

8. Dispute resolution 

- The dispute resolution procedure should follow a mandatory binding arbitration approach. 

 

9. Filing and payment 

- A detailed return filing and calculation should be provided in the parent company jurisdiction 

only. Simplified returns can be filed in relevant local market countries, and local country tax 

authorities can obtain the detailed calculation, if required, from the parent country tax authority 

through existing information exchange channels.   

- Where an existing local entity exists the Amount A profit could be reported by the existing legal 

entity. This would reduce the administrative burden on both taxpayers and tax authorities.  

Where no in-country presence exists, there should be the simplified filing mechanism, but there 

should not be a requirement for the MNE group to have a local bank account, appoint a local 

fiscal rep, etc. This would be unnecessarily burdensome. 

- Consideration should be given to including de minimis thresholds, such that an allocation of 

profits and related filings would not be required in countries where a taxpayer generates limited 

revenues – this will also help to manage the administrative burden on both taxpayers and tax 

authorities.  

- A withholding tax mechanism for collection of tax under Amount A would not be effective. It 

would be practically very difficult to implement, especially in B2C scenarios, and would be 

almost impossible to design the WHT rate, which is applied on gross revenues, in anticipation 

of different profit levels for different groups in different years. Concerns of countries on 

collection mechanisms can be allayed be an effective and efficient simplified filing and payment 

mechanism. 
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